We hold that the complainant has established a
prima facie case of a violation of section 105(c)(l)
if a preponderance of the evidence proves (1) that
he engaged in a protected activity, and (2) that the
adverse action was motivated in any part by the pro-
tected activity.  On these issues, the complainant
must bear the ultimate burden of persuasion.  The em-
ployer may affirmatively defend, however, by proving
by a preponderance of all the evidence that, although
part of his motive was unlawful, (1) he was also mo-
tivated by the miner's unprotected activities, and
(2) that he would have taken adverse action against
the miner in any event for the unprotected activi-
ties alone.  On these issues, the employer must bear
the ultimate burden of persuasion.  It is not suffi-
cient for the employer to show that the miner de-
served to have been fired for engaging in the unpro-
tected activity; if the unprotected conduct did not
originally concern the employer enough to have re-
sulted in the same adverse action, we will not con-
sider it.  The employer must show that he did in fact
consider the employee deserving of discipline for en-
gaging in the unprotected activity alone and that he
would have disciplined him in any event, [Emphasis
in original.]

Johnny Mack White was Young's immediate supervisor and he
said that Young may have said something to him about not wanting
to ride the No. 1 belt, and about preferring to crawl the initial
distance of about four breaks, or approximately 300 feet, that
the No. 1 belt extended into the mine.  White, however, stated
that Young had not mentioned to him that the pull cords for
stopping the belts failed to work and White denied that Young
had ever mentioned to him anything about measuring the clearance
between the belts and the mine roof.  White additionally denied
that he had reported to any of his superiors any alleged com-
plaints made to him by Young.

Charles Hatmaker was not Young's supervisor, but was just
another miner.  He thinks he recalls having heard Young say that
he was not going to ride the No. 1 belt any more.  While one
might conclude that Young's expression of fear of riding the No.
1 belt is the same as, making a safety complaint, the attitude of
White and Hatmaker, as to Young's fear of riding the belt, was
considered by them to be more like an expression of a dislike
for working in low coal, for example, than an expression of a
safety complaint.

Young, claimed to have found a sympathetic response to his
alleged safety complaints when he discussed them with Luther
Green III who was the safety man elected by the Southern Labor
Union.  Green is the only person who has ever reported havingifferent occasions that he
